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Probate and Letters  
of Administration 

When a person dies, the Executor of the deceased’s Will is charged with the responsibility of distributing the assets 
(estate) of the deceased.   
 
In many cases, a probate is necessary in order to release or transmit assets of the deceased.  However, a grant of 
probate by the Court is not always required.  

A probate is essentially the Court’s official recognition that a Will is legally valid.  Practically, a probate ensures that the 
person seeking release of the deceased’s assets has the correct authority to do so.   
 
Asset holders, such as banks, superannuation funds, insurance companies and stockbrokers often require a probate in order 
to protect themselves against the possible liability of transmitting assets to the wrong person.  
 
Transmissions requiring Probate 
 
Generally, a grant of probate is not required in instances where the asset, such as real estate is held in joint names.  In such 
cases, the asset will automatically be transmitted to the surviving joint owner by the production of a death certificate. Other 
instances where a grant of probate may not be required include the transfer of chattels (goods), small funds in a bank  
account, and cash in hand. 
 
However, it is necessary to make an application to the Supreme Court for a probate when transmitting assets which are held 
in the sole name of the deceased.  Generally, an application for probate is also needed in cases where an asset is held as a 
tenant-in-common.  A grant of probate will always need to be shown to the Department of Lands when transmitting real 
estate held in the deceased’s name as a tenant-in-common. 
 
A “Transmission of Assets Table”, summarising some of the common assets and the documents needed to affect  
transmission from the deceased to the beneficiary is set out below.  Reference to ‘probate’ in the Table refers to the grant of 
probate for sighting purposes only.  
 

Transmission of Assets Table

 

ASSET DOCUMENTS 
REQUIRED 

1 Bank account – savings (in sole 
name of the deceased) 

1 
2 
3 

Probate 
Passbook / account record 
Withdrawal form 

2 Bank account – cheque (in the sole 
name of the deceased) 
  

1 
2 

Probate 
Cheque 

3 Torrens Title land – not joint ten-
ancy 

1 
2 
3 
  
4 

Probate 
Certificate of Title 
Real Property Act Transmission      
Application 
Notice of Sale Form 
  

4 Shares 1 
2 
3 
  

Probate 
Share Certificate (if a certified holding) 
The company’s transmission form 
  

5 Life Insurance Policies 1 
2 
3 
4 

Probate 
The insurance policy 
The company’s completed claim form 
Death Certificate 

7 Chattels* None – passes on delivery 
  



Important:  This is not advice.  Clients should not act 
solely on the basis of the material contained in this paper.  
Our formal advice should be sought before acting on any 
aspect of the above information.  

Comasters can help clients to apply for a grant of 
 probate or a grant for letters of administration from 
the Supreme Court of New South Wales, and assist in 
distributing the assets to beneficiaries.  

* No documentation is needed with respect to chattels in 
which title may pass by possession, for example 
household goods, jewellery, books and money in hand.  
However, either oral or written  assent must be given 
by the executor or the administrator of the estate to 
enable the property to pass to the beneficiary. 

 
Application for a Probate 
 
An application for a probate is to be filed in the Supreme 
Court nearest to where the deceased lived.  Therefore, if 
the deceased lived in New South Wales, the executor of 
the Will should apply to the Supreme Court of New 
South Wales for a grant of probate.  An application for a 
grant of probate can still be made if the executor resides 
outside of New South Wales, as long as an address for 
service of documents within New South Wales is  
provided.  It should be noted that where an application is 
for a grant of letters of administration, the administrator 
must reside within the state that the deceased lived. 
 
There are a few standard steps that are to be taken in the 
application for a grant of probate.  These include: 
 

1. Placing a notice in a newspaper circulating in 
the area of where the deceased lived, advertising 
the intention of the executor to apply for a grant 
of probate. 

 
2. Fourteen days must elapse from the notice being 

published before the executor can take any   
further action.  The period of 14 days is        
necessary to allow time for creditors to object to 
the grant of probate. 

 
3. If no objections are made within the 14 day  

period, then the executor would need to file with 
the Supreme Court of New South Wales: (a) a 
Summons for Probate; (b) an Affidavit of the 
executor; and (c) the original Will of the       
deceased.  A filing fee will also need to be paid 
to the Supreme Court of NSW. 
 

A grant of probate will generally be issued within a few 
weeks from the date the application is received by the 
Court.  However, in some cases, additional information 
may be needed in order for the Court to grant the probate, 
and in such instances, requisitions (questions) will  
generally be made by the Court.  The processing of the 
grant will be delayed until a response is made to the  
requisition.  
 
In instances where the original Will cannot be found, an 
affidavit will be required, setting out details including 
where and with whom the Will was held, and searches 
conducted to find the Will.   
 
Letters of Administration 
 
Letters of Administration are to be applied for where a 
person dies without a legal Will (intestate).  Letters of 

Administration authorise a person (administrator) to  
administer the deceased’s estate and distribute assets.  In 
such circumstances, the Court will decide to whom the 
deceased’s estate should be transferred to.  Generally, 
since there is no executor, the deceased’s spouse or next 
of kin will become the administrator of the estate and will 
be responsible for dealing with the deceased estate.  The 
deceased’s spouse and next of kin can apply to the Court 
to have the administration of the estate granted to them 
jointly.  The administrator will not have authority to deal 
with the deceased estate until a grant of letters of  
administration is made. The Succession Act provides 
how the assets are to be distributed.  
 
The process for applying for a grant of letters of  
administration is generally the same as that for a grant of 
probate. 
 
 
 
 
 
 
 
© Comasters April 2009. 

Page 2 of 2 - Probate and Letters of Administration 

F:\ab ARTICLES\Articles Work-In Progress\Probate & Letters of Administration 09.04.27.pub 

Comasters Law Firm and Notary Public 
Suite 101, Level 1, Capitol Terrace 

743-755 George Street 
Sydney NSW 2000, Australia 

Phone: (612) 9288 0300  Fax: (612) 9288 0399 
Email: comasters@comasters.com.au 

Website: www.comasters.com.au 


