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Enforcement of Judgment Debts

As a Judgment Creditor, how do you get from a Judgment Debtor the money owed to you? This article discusses
methods used to recover debts after a judgment by the Court has been made.

Debt Recovery and Enforcement

If you have received orders from a Court or Tribunal in your favour, you are known as a Judgment Creditor. The person
(or business) who owes the Judgment Creditor money is known as the Judgment Debtor. The next step would be to en-
sure that the orders made by the Court are complied with by the Judgment Debtor. Often, a judgment in itself does not
guarantee immediate payment of debts.

A judgment can be enforced for a period of up to 12 years. If payment of the full debt is not made within 28 days of the
judgment, interest will continue to be accrued at a rate set by the law until full payment of the debt has been received.
Sometimes, an agreement may be reached between the parties whereby a Judgment Debtor pays of the debt off by instal-
ments. However, in the event that no payment is forthcoming from the Judgment Debtor, the following options would be
available to the Judgment Creditor:

1. Application for an order for Examination (Examination Summons);
2. Garnishee Order;

3. Writs of Execution; and

4. Bankruptcy Action / Winding up order.

1. Application for an order for Examination (Examination Summons)

Prior to deciding which mechanism to use to obtain payment, it would be useful to ascertain the financial situation of the
judgment debtor.

An Examination Notice contains a number of questions regarding the financial standing of the Judgment Debtor. This
examination notice must be first served on the Judgment Debtor by the Judgment Creditor. If the Judgment Debtor does
not complete the Examination Notice within a reasonable amount of time (not less than 28 days), then an order of Exami-
nation can be applied for by the Judgment Creditor.

An application for an order of Examination (also known as an Examination Summons) results in the Judgment Debtor
having to attend Court on a specific date and be examined as to their financial standing including details on income, ex-
penditure and liabilities. Often the examination will be done informally by the lawyer for the Judgment Creditor. For-
mal proceedings (eg. questioning of the Judgment Debtor by a registrar of the Court) will only take place if the Judgment
Debtor is uncooperative during informal investigation

If the Judgment Debtor fails to turn up to Court at the allocated time for the examination, then this may result in a War-
rant of Apprehension which means that a Sheriff’s officer could bring the Debtor before the Court to be examined. In
some cases, failure to comply with an order of examination may result in arrest.

2. Garnishee Order

A Garnishee order is an order on a third party to pay money that it owes to the Judgment Debtor to the Judgment Credi-
tor instead. This third party must have a provable relationship with the Judgment Debtor.
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The most common garnishee orders are:

a. Garnishee order for wages and salary on the Judg-
ment Debtor’s employer; and

b. Garnishee order on the Judgment Debtor’s bank for
funds in the Debtor’s accounts.

The garnishee order is effective from the date of service
of it on the third party. In cases where a garnishee order
is made on the employer for wages or salary owed to the
Judgment Debtor, there is a net weekly amount which
must be kept by the garnishee for payment to the Judg-
ment Debtor (for living expenses). Failure to comply
with the garnishee order may result in the garnishee (the
third party) being liable for the entire amount of the
debt.

3. Writs of Execution

A Writ of Execution is a Court order that allows the
Sheriff of the court to seize and sell property belonging
to the Judgment Debtor.

The Sheriff would be entitled to seize and sell the per-
sonal assets of the Judgment Debtor (including money,
goods in which the Judgment Debtor has a beneficial
interest and bonds or other securities). Under the law,
the Sheriff is not entitled to seize personal clothing, bed-
room or kitchen furniture or tools of trade (less than
$2,000.00 in value).

The normal process for Writs of Execution involve ap-
plying to the Court for a Writ of Execution to be issued,
followed by a Sheriff’s officer attending at the Judgment
Debtor’s place of residence where the Debtor’s goods
may be found. The Sheriff will ask the Judgment
Debtor to pay the debt owing. If the debt is not paid, the
Sheriff will proceed to make an inventory of the Judg-
ment Debtor’s goods (this process is known as seizure).
The Sheriff would then appoint a “custodian”, who is to
ensure that the goods are not removed from the Judg-
ment Debtor’s premises. However, the Sheriff has the
power to remove the goods immediately.

Direct negotiations or agreements cannot be entered into
between the Sheriff and the Judgment Debtor about the
debt.

If the Judgment Debtor does not have any personal as-

sets, the Sheriff could look towards a Writ of Execution
against land. In order to proceed with this Writ to seize
and sell the Judgment Debtor’s land, the debt owed must
be more than the jurisdictional limit of the Local Court
Small Claims division. This process would require the
Judgment Debtor’s consent and the Writ to be registered
at the Land and Property Management Authority. Gen-
erally, this process is more technical and could take
many months before the conclusion of the sale of land is
finalised.

A Writ for the delivery of goods and a Writ for the pos-
session of land are two less common Writs that the
Judgment Creditor could possibly apply for.

4. Bankruptcy Action / Winding up order

Bankruptcy is another avenue which a Judgment Credi-
tor could consider using for debts over $5,000.00 by an
individual Judgment Debtor. An application for a Bank-
ruptcy Notice is to be made to the Insolvency and Trus-
tee Service Australia and then personally served on the
Judgment Debtor, who has 21 days to respond. If there
is a failure to respond, the Judgment Creditor could peti-
tion to the Federal Court or Federal Magistrates Court
for a Bankruptcy Order. When the order is made, a trus-
tee will take control of all the Judgment Debtors’ assets
with the view of paying all the creditors of the Judgment
Debtor.

For corporations, the Judgment Creditor can apply to the
Court for a winding up order.
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Comasters can help clients to enforce court judgments

Important: This is not advice. Clients should not act
solely on the basis of the material contained in this paper.
Our formal advice should be sought before acting on any
aspect of the above information.
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